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Dear Ms .  Donch: 

On March 4, 2003, Dave Baker, Vice President of Law and Public Policy, EarthLink, and 
the undcrsigned met with the follou~ing Comr~~jssion staffpersons to discuss reform of Conipurer. 
ilZ access rules for broadband: Carol Mattey (Wireline Competition Bureau); Jane Jackson 
(M'ireline Cornperit ion Burcau); Brent Olsen (Wireline Competition Bureau); Cathy Carpino 
(M:ireline Competition Bureau); lerri  I'atoli (Wireline Competition Bureau); H q  Wingo 
(Office of General Counsel); William Kchoc (Wireline Competition Bureau); Michael Carowitz 
(Wireline Competition Bureau). 

Durins Ihe niceting. EailhLink generally described its ISP business, its approximately 
800,000 broadband subscribers (the vas1 majority are either cable or DSL-based, and ofwJhich 
about half are DSL-based subscribers): and reiterated several points that il made in previously 
filed coinnients, reply comments. and ex purre presentaiions i n  the above-referenced dockets. In 
llie course of [lie meeting, EarthLink provided 10 FCC staff persons the attached bullet-sheel and 
discussed many of the safeguards that are iinporianr for independent lSPs using BOC DSL 
scwiccs 10 offer retail high-speed Internet access. 

In EaflhLink's view, the Coinmission should retain Title 11 jurisdiction of ILEC- 
pi-o\,isioned wholesale DSL and should continue lo apply Colnpuzer hzqui?y principles 10 ensure 
nondiscriininaiory access 10 such relecommunications services for independent ISPs. Both in the 
attachnienr and in  its prior submissions io {he FCC. EarthLink has suggested ways ofupdating 
and streamlininz Compulerlll obligations, and v)ould be open lo further discussion with the staff 
on these issues. Earthlink believes that Cumpurer I/ safeguards should remain in place. 
Moreover. the BOCs have presented no substantial reason for the elimination ofthe access 
principles of Compirrer Z f l .  Co177purer lIIrules are no1 a disincentive for (he BOCs io invest in 
broadband facilities and services. Should the public interest warrant deregulation, Earthlink 
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hclieves thal the Communications Act demands the BOCs present a specific showing for specific 
resulatory relief or waiver. and not reclassiscation under Title I, which would add additional 
legal uncerlainty to ISP BCCCSS rights. 

Nondiscriniination requiremenis are crilically important for independent lSPs to continue 
orrering consumers choices of lSP features and functionalities that are distinct from the BOC ISP 
orrcrings. \h’hile BOCs currently provide the vast majority of DSL-based high-speed Internet 
access to residential consumers. EarthLjnk provides many distinct features including privacy 
fiinctions. anti-spam and pop-up protections, and remote access. Hundreds of thousands of 
consuniers today rely on independent ISP broadband services provisioned via BOC DSL. A 
radical departure from existing access rights is not only unwarranted under the law, but would 
also lhrcateii the continuing serbice lo those consumers. The BOCs have failed to present how 
lSPs with existing service arrangemenls \vould be adequately treated under a private camage 
scheme. Even for consumers that have  choice of cable or DSL platforms, the ability lo switch 
from one platform IO another, as EarthLink has described in its priorpleadings, impedes vibrant 
cornpelition in ioday‘s markei. 

DOC DSL services are subject io Title 11 no1 merely by \ h u e  of the application of 
Cimipu/er / I /  requircments. Instead, BOCs have designed and offered the DSL services on a 
common carrier basis under federal lariff since the 1998 GTE DSL order. BOCs have offered 
DSL services to lSPs because they had access to end user customers, lSPs were willing to take 
the risks ofdeployinent, and lSPs have undertaken tremendous investment in promoting DSL. 
EarlhLink estiniates rhal i t  has spent $500 inillion over the past four years to promote broadband 
services. Further, BOC DSL sewices are subject to Title 11 under a NARUC I analysis. 
Dcrefulation of the Title I1 and common carrier I-egulations should follow the process set forth in 
Section I0 and 1 I of the Acr, wi th  a specific public interest showing. Earthlink believes [hat 
tariffing requirements pro\;ide some benefits vis-a-vis web-posting, such as: a single tangible 
source for rates, terms. and  condilions of service; a record of changes made to service terms; an 
opporiunity for pre-effective date rcview of proposed changes and intervention by the FCC’s 
pricing division staff in the case of unreasonable service changes. 

Eai~hLink elaborated on several issues raised in the attached bullet-sheet on Coinpucer111 
reform. Reasonable and nondiscriminatory OSS is critically irnporlant for independent lSPs to 
serve the volunie of customers that order DSL-based services. EarihLink is not seeking OSS 
comparable 10 that ofCLECs: but does require nondiscrimination with the BOC’s ISP and OSS 
that provides for reasonable ordering processes. 

On pricing issues: EarthLink explained that BOCs appear to engage in predaiory pricing 
and price squeeze through lowering relail rates In promotional discounts and by setting bulk DSL 
sen.ices prices well above cost. EarthLink referenced as examples EarthLink’s prior submittals 
in the M’ireline B/-oildhu/id docket regarding the SBC-Amentech promotions program and the 
Verizor~ PARTS lariffas examples of such BOC piicing conduct. Indeed, as an example o fBOC 
inflaled pricing. in some marleis where EanhLink is able to obtain cable access. the BOC’s 
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access priccs can be higher than tha t  of the  cable operator’s prices. Indeed, were wholesale 
access prices to drop. rerail prices would likely follow and the speed of retail broadband 
deployment would acceleraie. EarthLink also explained that ONA principles are vitally 
imponant and t h a t ,  as EarthLink understands 11: there are cxamples in the record of lSPs using 
ONA for ne\\ services. OVA also pro\Jides lSPs with some bargaining leverage in negotiations 
with BOCs wen  those arrangeinents are not reporled into the public record. 

Pui.suani to Seciion I . I  206(b)(2) of the Commission’s Rules, ien copies of this Notice are 
being provided to you for inclusion iii the public record i n  the above-captioned proceedings. 
Should YOU have any questions. please coniact me. 

Sincerely, 

Mark fO’Connor  
Counsel for EarthLink, lnc 

CC: Carol Marie? 
.lane lackson 
Breni Olsen 
Cathy Carpino 
Terri Natoh 
Harry Wingo 
William Kehoe 
Michael Carowitz 



EortliLiirk Ex Pane  Preseirlation - March 4, 2003 
CC Dkt. NO.S 02-33, 98-10, 95-20, 01-321 

BROADBAND ISP COMPETITION 
.4ND STRE.4MLINING COMPUTER INOUlRY 

Reasonable and Nondis~rimiliaiorv Rroadhand Telecommunications Service 
Offerings 

Coni)~uler- / I  unbundling and Coiiiputer I// “equal access’’ should I-ernain the 
standard. (Con7pu/erM, I04 F.C.C. 2d at 1035-1037 (111 147-150)) Transmission 
aiid relaled functions used by the incumbent LECs inust be non-discriminatory 
and transparent. 

Telecommunications ser\#ice rates, terms and conditions should be under tariff, 
and service revisions should be sent by eniail with prior notice to affected 
c~~s~omer - ISPs .  Tariffing provides pre-effective datdreview. 

Functional and Equka len t  Operations Support Systems (“OSS”) 
1 

’ 
Efficient and mechanized OSS available to all ISPs, as a term of service 

OSS should provide nondiscriminatory interfaces for pre-ordering (k., loop 
qualification), ordcrjng, provisioning, and repair. Such interfaces should allow 
fully mechanized, real-lime, two-way cominunications between the BOC’s 
systenis and those ofthe independent ISP lo the extent similar functionality is 
proyided to the BOC ISP. 

Inwstigale Broadband Predatorv Pr i t iog and Cross Subsidiziog 
* ~ncunihenl LECs jointly market ISP services, and cross-subsidize their 

panicipation in the ISP market. FCC should conduct audits and investigations 
into the incumbent LECs’ cost-allocation practices and processes. 

Esaniple: Ameritech./SBC “promotional” discounts for high-speed lnternet access 
at rates less than the wholesale DSL price. 

The issue is that the rzliolesale DSLprices are loo high, and not that retail rates 
are too low. With lower wholesale prices retail prices can drop and spur 
broadband usage/deployment. 

Enforcenient that Is Effective and Efficient 

1 

. 

1 Effective Cornpuler I / /  obligitions provide FCC, carriers and ISPs with greater 
degree ofcenainty of legal rights/obligations than Section 2011202 precedent, 
thereby increasing likelihood of settlements and reducing litigation. 

Dedicate Enforcement Bureau staff with relevant expertise to investigate ISP- 
relared issues, such as unreasonable BOC tarjff terms, predatory prjcjng, 
discriminalion claims; etc. For safeguards io be effective, Coinpuler InquirJ; 
requires both FCC in,esrigations and Section 208 complaints. 

Metrics for DSL proijisioning should be implemented, consistent with proposals 
submitted in the Specid Access NPKM (CC Dkt. 01 -321). 

1 
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Retain ONA Principles and Streamline the OPA Process . Compuler111 ONA principles of access to broadband network should remain in 
place, so that lSPs may continue to offer consumers innovative service choices. 
ONA plans should be updaied to include broadband network elements, and web- 
posted. 

ONA 120-day request procedures should be simplified, with a shorter requesl 
cycle and then iininediare recourse to the FCC complaint process. 

. 
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